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tribute to Sylvan Rodriguez for being such a 
hero to journalism and to the community. 
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IN HONOR OF CHILDREN’S FRIEND 

HON. JAMES P. McGOVERN 
OF MASSACHUSETTS 

IN THE HOUSE OF REPRESENTATIVES 

Wednesday, May 5, 1999 

Mr. MCGOVERN. Mr. Speaker, I rise today 
to acknowledge the 150th anniversary of Chil-
dren’s Friend, a proud institution of my district 
which promotes the emotional, social, and 
physical health of a needy and diverse popu-
lation of children and advocates for their 
rights. 

Few organizations serving children are as 
enduring as Children’s Friend or have sus-
tained such a record of initiating new solutions 
as the needs and problems facing children 
have changed. Whether it is helping to create 
the first modern adoption legislation passed by 
Massachusetts in 1851, pioneering placing 
children in foster care, preventing the dropout 
of pregnant and parenting teens from school, 
counseling children with attachment disorders 
or providing specialized psychological services 
to infants and toddlers, Children’s Friend has 
been at the forefront of innovations in child 
welfare services. 

Children’s Friend restores hope and oppor-
tunity to children and families whose lives are 
challenged by emotional abuse and neglect, 
domestic violence, family instability, economic 
hardship and the stresses of modern living. 
One cannot overlook the critical societal needs 
child welfare institutions—like Children’s 
Friend—fulfill. 

Therefore, Mr. Speaker, it is with pride that 
I rise today to acknowledge the 150th anniver-
sary of Children’s Friend and to wish them 
continued success in the years ahead with 
their valuable community and child-oriented 
work for the people of Worcester and Central 
Massachusetts. 
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APRIL 28—WORKERS’ MEMORIAL 
DAY UNDERLINES IMPORTANCE 
OF OCCUPATIONAL SAFETY 

HON. JAMES T. WALSH 
OF NEW YORK 

IN THE HOUSE OF REPRESENTATIVES 

Wednesday, May 5, 1999 

Mr. WALSH. Mr. Speaker, today I ask my 
colleagues to join me in recognizing April 28 
as Workers’ Memorial Day in the State of New 
York. This is a wonderful opportunity for us to 
remember an important issue in today’s work-
place, occupational safety. 

Every city, town and village in this country 
was built by the proud efforts of working peo-
ple. They have contributed to our Nation’s 
wealth and reputation, our national defense 
and quality of life. 

In some instances in the past, they have en-
dured harsh and even perilous conditions in 
pursuit of excellence and their livelihood. 

Today, we must continue the fight to ensure 
the safety of all workers. The sacrifices of the 
past will not be forgotten as we strive to elimi-
nate dangers at the workplace. 

I want to thank the working men and women 
of Central New York in particular for their in-
valuable contributions to our community. 
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CONSTRUCTIVE OWNERSHIP 
TRANSACTIONS 

HON. RICHARD E. NEAL 
OF MASSACHUSETTS 

IN THE HOUSE OF REPRESENTATIVES 

Wednesday, May 5, 1999 

Mr. NEAL of Massachusetts. Mr. Speaker, 
today I am introducing legislation to prevent a 
transaction the goal of which is tax avoidance 
by means of converting ordinary income or 
short-term capital gains into income eligible for 
long-term capital gains rates. 

Since Congress enacted legislation to lower 
the capital gains tax below that of ordinary in-
come, the press has written about a number 
of transactions that have been developed to 
recharacterize income primarily for the avoid-
ance of tax. Congress closed one loophole in 
1997 involving constructive sales or so-called 
‘‘short-against-the-box’’ transactions. In those 
transactions investors were effectively selling 
an asset and receiving the benefits of a sale 
without calling it a sale for tax purposes. The 
Taxpayer Relief Act of 1997 termed these 
transactions constructive sales and restored 
the appropriate tax treatment, determining that 
if it looks like a sale and acts like a sale, it 
should be treated as a sale for tax purposes. 

Consistent with that approach, our former 
colleague Barbara Kennelly developed addi-
tional legislation in 1998 that could be termed 
‘‘constructive ownership’’ legislation. In this 
case, an investor effectively purchases an 
asset and has the benefit of ownership, but 
does not pay taxes on income from the asset 
in the same way as if the investor owned it di-
rectly. The solution that was proposed was to 
treat that investment no more favorably than 
the treatment ownership in the underlying 
asset would have received. In addition, while 
this treatment would assure appropriate capital 
gains treatment, these transactions could still 
be attractive for deferring the recognition of or-
dinary income—in contrast to direct owners 
who pay taxes annually on ordinary income. 
To correct this, the bill imposes a deferred in-
terest charge to recapture the benefits of de-
ferral. 

As many in the industry will recognize, the 
legislation I am introducing today is based on 
the Kennelly bill, but makes several technical 
improvements which were suggested last 
year, primarily by the New York State Bar As-
sociation. Additional comments, of course, are 
certainly in order. 

Investors in a hedge fund (and other pass 
through entities) are required to pay taxes an-
nually on their share of the income from the 
fund regardless of whether they receive a dis-
tribution. In the transaction covered by the bill, 
investors indirectly invest in the fund through 
a derivative that is economically equivalent to 
a direct investment. However, the derivative 
allows the investor to defer his tax liability. In-
vest in a hedge fund, and you pay taxes every 
year, and those profits are taxed at the higher 
short-term capital gains rate. Place that same 
money in a derivative wrapped around a 

hedge fund, and you pay taxes only at the end 
of the contract, and the profit is taxed at the 
lower long-term capital gains rate. The bill I 
am introducing today states that if an investor 
indirectly owns a financial asset like a hedge 
fund through a derivative, they cannot get 
more long-term capital gain than if they owned 
the investment directly. In addition, there is an 
interest charge to offset the additional benefit 
of the deferral. 

The effective date for this legislation is for 
gains realized after date of enactment. This is 
a more generous effective date than that con-
tained in the Administration’s budget. Still, 
some would argue that this is retroactive, be-
cause they signed contracts prior to the date 
of introduction of the Kennelly Bill and there-
fore were not on notice that a change in the 
law might occur. 

Since I announced my intention to reintro-
duce the Kennelly bill, it is my understanding 
that a number of contracts have been, and 
continue to be, signed under the theory that 
the legislation may not pass Congress, and if 
it did the transaction could simply be 
unwound. This may explain the recent com-
ments of Robert Gordon, President of 21st Se-
curities, as reported in this month’s edition of 
MAR/Hedge, which states: ‘‘Gordon says that 
the penalty is so low (in my legislation) that he 
would advise clients thinking about synthetic 
hedges (italics are mine) to go ahead. ‘‘There 
is not a lot of cost if the bill does become ret-
roactive, you just unwind the swap.’’ The pen-
alty is the difference between the two interest 
rates—the one charged in the swap by the 
dealer and the interest rate earned by money 
in the investor’s hands. Because the interest 
today and the interest rate when the law 
changes, say several months from now, will 
be relatively small, it is a small penalty to 
pay.’’ 

It is hard to be sympathetic to an investor 
who enters into a particular so-called ‘‘syn-
thetic’’ transaction purely for purposes of tax 
avoidance. It is even harder to be sympathetic 
when the investor signs a contract after he 
was on notice that there was a legislative 
change under consideration. It is hardest of all 
to be sympathetic to an investor who delib-
erately signs a contract betting that the poten-
tial for tax avoidance far outweighs a potential 
loss attributed to unwinding a contract if the 
law does change, and then claims ‘‘retro-
activity’’ in a last attempt to secure the bene-
fits of tax avoidance. 

Nonetheless, the fact remains that some 
contracts were signed prior to the date of in-
troduction of the Kennelly bill. I have therefore 
added a grandfather clause to this legislation 
that exempts all contracts from changes in this 
bill if the contracts were signed prior to the 
date of introduction of her bill on February 5, 
1998. The grandfather clause would cease to 
exist if the contract was extended or modified. 

Mr. Speaker, all capital gains differentials in-
vite attempts to recharacterize ordinary in-
come or short-term capital gains into long-term 
capital gains. The transactions I am talking 
about are, of course, not available to the ordi-
nary investor who must pay his fair share of 
taxes, but only to a small number of sophisti-
cated wealthy investors. Any perception that 
being sophisticated and wealthy enough al-
lows some to avoid paying their fair share of 
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